Abstract: Th e article mainly deals with mechanisms of direct democracy used under the state law of California. In the opening part, however, it explains the diff erences between the two main direct democracy devises: the initiative and referendum. It then provides overview of the basic rules of federal and state law on direct democracy pointing to the diff erences and lack of regulation on the direct democracy in the federal constitution. Th e article further follows with the introduction of the initiative and referendum legal grounds in California. To introduce the practical use of the direct democracy devices, the article uses the coverage of the Californian battle over the same-sex marriage under the propositions submitted to popular vote in this state together with the judicial decisions resulting from the battle. Th e article ends with the fi nal say given by the United States Supreme Court in the problematic question of the legality of same-gender marriages and fi nal conclusions on the state of direct democracy in California.
Introduction
Th e main goal of the presented article is to focus on one particular issue that went under the popular vote in California and that is the right to marry by same-sex couples, a social dilemma widely discussed and dealt by several states in the United States and a dilemma that divided the states, their regulations and judicial decisions severely enough for the United States Supreme Court to take the fi nal vote and end the battle. Th e history and regulations of initiatives and referendums in California are taken as an example, due to the fact that Californian residents participate in the popular vote most oft en comparing to other American states.
To clearly analyze the problem it is necessary to explain the terminology used in the United States when referring to two instruments (two ballot measures) mainly used when the voice of the people is to be heard directly.
An initiative (also called popular initiative, voter initiative, citizen initiative or, simply, initiative) is an instrument used when a given number of voters in a state eff ectuate the placement of an amendment or proposal on the ballot for acceptance bythe voters in the particular state. Th rough initiatives citizens may amend their state constitutions (constitutional initiatives) or they may be used for the introduction of the citizens' legislative schemes (statutory initiatives).
1
Depending on the state regulations the initiatives may be direct or indirect while proposing constitutional amendments or statutes.
A referendum allows citizens to decide on a statute passed by the state legislature. Th ey may enact or repeal the provisions in question. Referendums fall within two basic categories. Th e fi rst type entails the suspension of any previous legislative action on the subject until the electorate determines the outcome of the proposed measure. In the second type, all legislative acts remain in eff ect until the decision of the electorate is fi nal.
2
It should be noted that both initiatives and referendums might be used on the lower level -in communities within a state. It should also be noted that there are many variations concerning the two instruments as their legal regulations diff er from state to state. 
Direct democracy under federal and state constitutions in the United States
Th e Constitution of the United States of America does not specifi cally provide for any form of direct democracy on the federal level. Th ere has never been a national referendum or initiative where the proposal on government action would be submitted to popular vote. 1 P.F. Gunn, Initiatives and Referendums: Direct Democracy and Minority Interests, "Urban Law Annual" 1981, vol. 22, p. 135. 2 Ibidem. 3
More on the types and terminology issues: D.S. Greenberg, Th e Scope of the Initiative and Referendum in California, "California Law Review" 1966 Review" , vol. 54, p. 1717 W.B. Fish, Constitutional Referendum in the United States of America, "American Journal of Comparative Law" 2006, vol. 54, p. 485 . It should be noted that there were attempts to consider the right to initiative and referendum unconstitutional as contrary to the provision of the federal Constitution guaranteeing the republican form of government. See: W.A. Coutts, Is a Provision for the Initiative and Referendum Inconsistent with the Constitution of the United States?, "Michigan Law Review" 1908, vol. 6, p. 304. Th e Supreme Court of the United States confi rmed however, that the decisions of particular states to provide for direct democracy use under their legal orders do not violate the federal constitution.
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Th e closest it ever got to the nation-wide and citizen-made decision was the repeal of the Eighteenth Amendment to the Constitution (the prohibition Amendment) in 1933. It was the only situation in the history of the constitutional amending procedure where the ratifi cation of the Amendment was done through state ratifying conventions. Th e US Constitution provides for two forms of Amendment ratifi cation -by state legislatures or by state conventions. In all other cases the ratifi cation was processed through state congresses. Amendment Twenty First however, was decided by the conventions called in every of (back then) forty-eight states. While some states chose the form of direct ballot, in other states voters had chosen special delegates, who later casted their ballots deciding "for" or "against" the repeal of prohibition. In a way, citizens of all states were able to provide their vote -directly or indirectly on the most controversial issue of the times -the legality of "intoxicating liquors".
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On the state level, the situation is quite diff erent as many various forms of direct democracy mechanisms have been present in the state constitutions and state traditions since the 17th century when ordinances were voted on during hall meetings in New England. In 1778 the fi rst legislative referendum was organized in Massachusetts in which the draft constitution was rejected only to be ratifi ed aft er another referendum held two years later. Further amendments to the state constitution were submitted to the popular vote.
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At the same time other states used the direct democracy mechanisms to build their constitutional structures based on the involvement of the citizens. By 1830,ten of 24 American states had used some form of popular vote in constitutional issues.
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Presently 26 out of 50 American states provide for some kind of direct democracy mechanism (power of initiative or referendum) under state laws and the regulations vary depending on what kind of laws may be subject to the popular vote (constitution, statutes or both).
In 15 states all options are allowed. In all but one state (Delaware) popular vote is required to approve amendments to the state constitution. But for example in three states (Florida, Illinois, Mississippi) only constitutional amendments may be initiated or constitutional convention may be called through initiative. No legislation may be initiated or repealed through the referendum. In three other states (Alaska, Idaho, Maine) the popular vote proposing constitutional amendment is not possible, but statutes can be initiated and statute referendum can be called. 24 states do not provide for any form of initiative or referendum.
9 Th e power of initiative or referendum is granted to the citizens directly under the state constitution and detailed procedures are included in statutes.
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Th e direct democracy mechanisms in the states allowing them, are widely used to get the people's voice on an extensive range of issues, including problematic social dilemmas. Th e voting is usually organized together with political elections. Every two years citizens of all states elect members of the House of Representatives and onethird of the Senators, so the questions submitted to popular vote come together during election time. In the recent elections in November 2018, diff erent ballot measures were introduced in 36 states. In 22 states providing for initiatives and referendums a variety of questions were raised including legality of marijuana (Michigan Missouri, North Carolina and Utah), abortion (Alabama, Oregon and West Virginia) and other specifi c problems, such as Gender Identity Anti-discrimination Veto Referendum in Massachusetts or Voter Approval of Casino Gambling Initiative in Florida. In 14 additional states constitutional amendments were subject of citizens' decision. What is worth mentioning is the fact that there is usually more than one issue put into question during one voting, so a total of 155 issues were decided upon on November 6, 2018.
11
Looking at the map of the United States it is clear that the ballot measures through which citizens directly participate in the legislative process have developed mostly in the West, while the South and East stayed away from these types of direct actions historically afraid of the power they would vest in the hands of African Americans and immigrants. 
Constitutional regulations and main principles regarding the initiative and referendum in California
Direct democracy instruments were introduced in California during the wave of progressive movement that introduced reforms in 22 states providing for initiatives and referendums to become part of the state's legal orders. Th e movement went across the country in the early 1900's and reached California in 1911. Hiram Johnson was the leading Californian politician at the time (governor of the Golden State between 1911 and 1917) and strong supporter of progressivism. Under his leadership California adopted the initiative and referendum into the state system as a weapon against the dominance of the monopolist company in the railroad industry that had controlled the state politics at the time.
13
Johnson believed that the people can be best armed to protect themselves by the powers granted in the instruments of direct democracy such as referendum, initiative and recall.
14 On October 10, 1911 three milestone propositions (proposed legislations) were submitted to popular vote (among many other propositions voted in the same time). Proposition 7 extended the use of direct democracy devices in California. In addition to the obligatory vote on constitutional amendments through referendum, now the optional initiative and referendum were options possible to be used. Proposition 4 granted women in California the right to vote and Proposition 8 introduced another instrument known as recall that allows citizens to remove and replace a public offi cial before the end of a term of offi ce.
15
Th e presented article further focuses on two measures used in California that is initiative (including constitutional amendment initiative and state statute initiative) and the veto referendum, leaving other instruments (such as recalls, bonds or legislatively referred constitutional amendments and state statutes) outside of the scope of the research.
Basic rules for the initiative and referendum are provided for in the state constitution and supplementary regulations are passes by the legislatures in the state statutes. According to the California Constitution, initiative and referendum powers may be exercised by the electors of each city or county. Statutes passed by the state 13 More on the history of progressive reforms in California: B.P. Janiskee, K. legislature provide for the specifi c provisions on the circulation, presentation, and certifi cation of signatures for both mechanisms. 
Constitutional regulations on initiative
Presently article II of the California Constitution provides fundamental rules for the initiative and referendum. Section 8 is dedicated to initiative defi ned as "the power of the electors to propose statutes and amendments to the Constitution and to adopt or reject them". Any citizen or group of citizens may present to the Secretary of the State an initiative measure by signing a petition including the text of the proposed statute or proposed constitutional amendment. Th e petition must be signed by certain amount of signatures representing percentage of the total number of ballots cast for governor in the last election -eight percent in the case of the amendment and fi ve percent in the case of the proposed statute. Th e Secretary of State then submits the measure at the next general election at least 131 days aft er it qualifi es or at any special statewide elections held within that time. If necessary, a special statewide election may be organized by the Governor of the state.
17
Th ere are some constitutional limitations on the initiative. It may not embrace more than one subject. Furthermore, it may not or exclude any political subdivision of the State from the application or eff ect of its provisions based upon approval or disapproval of the initiative measure, or based upon the casting of a specifi ed percentage of votes in favor of the measure, by the electors of that political subdivision. Finally, the initiative measure may not contain alternative or cumulative provisions wherein one or more of those provisions would become law depending upon the casting of a specifi ed percentage of votes for or against the measure.
18 Additional limitation is set forth to prevent putting into the initiative vote any particular names of individuals to hold any offi ce, or names or identifi es of any private corporation to perform any function or to have any power or duty.
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If the majority of the votes supports the proposition, it becomes law, even though it never went through the legislative procedure in the state congress and it was not signed by the governor of the state, as would happen in the regular legislative process. In this way the progressive reform gave citizens supreme authority by granting them the mechanism that would limit the power of politicians and allow the people to bypass the legislative procedure. 20 3.2. Constitutional regulations on referendum Section 9 of the Art II of the Constitution provides for the referendum process in California stating: "Th e referendum is the power of the electors to approve or reject statutes or parts of statutes except urgency statutes, statutes calling elections, and statutes providing for tax levies or appropriations for usual current expenses of the State." 21 Th is instrument is used to repeal the law that has already been passed. Th e referendum measure can be proposed by presenting the Secretary of the State a petition signed by the number of signatories equal to fi ve percent of the votes for all candidates for Governor at the last gubernatorial election. Th e Secretary then submits the measure at the next general election held at least 31 days aft er it qualifi es or at a special statewide election held prior to that general election. Special statewide elections may also be organized.
22
Th e constitutional limitations for referendum provide the deadline for the proposition of the measure. It must be done within 90 days aft er the enactment date of the statute. Furthermore, some restrictions regard the case of a statute enacted by a bill passed by the Legislature on or before the date the Legislature adjourns for a joint recess to reconvene in the second calendar year of the biennium of the legislative session, and in the possession of the Governor aft er that date, the petition may not be presented on or aft er January 1 next following the enactment date unless a copy of the petition is submitted to the Attorney General, in accordance with the relevant constitutional provisions, before January 1.
23
Th ere is a mechanism allowing the state Legislature to amend or repeal the referendum statute. It is done through passing of another statute. However, this statute becomes eff ective only when approved by the electors unless the initiative statute permits amendment or repeal without the electors' approval. 24 It is worth noting that California is the only state in which the initiative cannot be repealed or amended by the Legislature.
25
A simple majority of votes is required for the initiative statue or referendum to take eff ect. 
Propositions on socially controversial issues in California
Th e numbers of ballot measures introduced for the popular vote in California grants this state the winning position among other states in terms of the use of direct democracy devices.
Already in 1912 three initiatives were voted on regarding the consolidation of local government, bookmaking prohibition and set procedures for local taxation.
Between 1912 and 2017 a total of 1996 initiatives were titled of which 376 (19.26 percent) qualifi ed for the popular vote. Out of those, 132 initiatives (35,11 percent) were approved by the voters, 241 were rejected and 3 were removed from the ballot by court order.
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During the same time a total of 89 referendums were titled and 50 of them (56.18 percent) were qualifi ed for the ballot and voters approved 21 (42 percent) and rejected 29 (58 percent) of them.
28
Only in 2018 16 statewide ballot propositions were certifi ed (fi ve in June and eleven in November) including eight initiatives and no referendums.
29
Th rough initiatives and referendums Californians propose or repeal the laws covering a wide range of issues. Some of them regard housing regulations, tax regulations or school system. Some of the voting aims at issues that may be qualifi ed as socially controversial including those regarding the sexual orientation, gun possession, abortion, marijuana use and death penalty.
Narrowing the scope of the research, the Californian decisions concerning the right to marry of same-sex couples were chosen for the presented article as they provided the full spectrum of problems -from the initiatives taken down by the state court decisions up to the federal courts' ruling and the two decisions issued by the United States Supreme Court. Other included bonds and legislatively referred statutes and constitutional amendments.
Propositions concerning same-sex issues
California has been generally known as a liberal state strongly supporting the Democratic Party in all political elections. 30 However, the popular vote on issues concerning sexual orientation has not always refl ected the liberal atmosphere of the Golden State.
In 1978, the so called Briggs Initiative (Proposition 6) was submitted to popular vote to pass the law banning gay and lesbian teachers from working in public schools in California. Only a year before, Harvey Milk had been elected to the San Francisco Board of Supervisors marking the historical victory of the LGBT movement and becoming the fi rst openly gay politician to win public offi ce. Th e anti-gay ballot initiative turned out to be an important test to Californians and their views in the times when gays and lesbians faced intense discrimination across the country, but also in California itself. Harvey Milk was the face and the voice of the dedicated movement fi ghting the measure.
31
Th e initiative was supported by gay rights opponent -Senator John Briggs and required fi ring of gay and lesbian schoolteachers and offi cials or anyone with openly pro-gay positions working at schools. With voter turnout reaching 70.41 percent, the Proposition 6 was defeated with 58.4 percent of "no" votes and became a symbol of the LGBT movement for the fi ght of their rights.
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Th e right to marry of same-gender couples had constituted a nation-wide problem among the states through all the years prior to the US Supreme Court verdict in 2015 confi rming the right from the federal level and thus making it impossible for state laws to ban it.
Same-sex marriage measures were put on ballots in many states in 1990s starting with Hawaii, aft er the state Supreme Court ruled that refusing same-sex marriage constituted sex discrimination under the state Constitution.
33 Th e results in most of Th e reaction was immediate and surprising. In November 2008 California Proposition 8 qualifi ed for the ballot with the same goal as Proposition 22, only now aiming at amending the state constitution with the same statement: "only marriage between a man and a woman is valid and recognized in California". With almost 80 percent turnout, the same-sex marriage was hold constitutionally banned in the state by the 52.24 percent of votes in favor of the amendment.
As introducing a constitutional provision, the Proposition overturned the California Supreme Court's decision addressing the statutory provisions and making the same-gender marriages illegal in the state of California. Worth noting is the fact that during the same election President Obama was elected the fi rst African American President of the United States. 
Th e legal and court battle over Proposition 8 on same-sex marriage in California
Th e legal rollercoaster in the same-gender ride took another sharp turn as, immediately aft er the vote on Proposition 8, lawsuits were submitted to invalidate the Proposition and the Supreme Court of California decided to consider the cases.
In the 6-1 decision issued on May 26, 2009 the Court upheld the constitutionality of the Proposition stating that the right of same-sex couples to enter in civil unions type of relationship allowed to "choose one's life partner and enter with that person into a committed, offi cially recognized and protected family relationship that enjoys 34 A. Debray, Governing…, op. cit., pp. 12-13. all of the constitutionally based incidents of marriage". Civil unions then fulfi lled the goal and the defi nition of marriage stayed as including opposite-sex couples only.
39
Th e procedural state level has been therefore closed and the problem had to be raised to the federal level for the battle to be continued. Th e federal level was opened by the Federal District Court Judge Walker who decided that Proposition 8 was in violation with the provisions of the federal and thus supreme the United States Constitution, namely the Due Process and the Equal Protection clauses of the Fourteenth Amendment. Th e judge, who admitted to being gay himself, concluded that the Proposition 8 "unconstitutionally burdens the exercise of the fundamental right to marry and creates an irrational classifi cation on the basis of sexual orientation"
40
. As a result, the enforcement of the law was barred and the marriages could be resumed.
Twelve days later however, the 9th U.S. Circuit Court of Appeals put the same-sex marriages on hold indefi nitely pending theappellate procedures. Th ose were eventually held by the three-judges panel of the Court. Th e ruling came aft er some complicated legal battles and turns on February 7, 2012 and eventually held Proposition 8 unconstitutional. For the purpose of this article it is necessary to quote the passage from the verdict stating: "although the Constitution permits communities to enact most laws they believe to be desirable, it requires that there be at least a legitimate reason for the passage of a law that treats diff erent classes of people diff erently. Th ere was no such reason that Proposition 8 could have been enacted."
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Worth noting is the fact that the decision did not consider all bans on samesex marriages as unconstitutional but argued specifi cally on the Proposition 8 and the revocation of previously granted right to marriage. Th e request, made by the Proposition 8 proponents to the 9th U.S. Circuit Court of Appeals, to re-hear the case en banc was denied and the only further appeal possibility was to the Supreme Court of the United States. 
Th e semi-fi nal and the fi nal decision of the United States Supreme Court
Th e Californian struggle with the same-sex marriage law was not the only struggle on the issue in the country. In 2012 the case originating in New York addressed the validity of federal law that denied benefi ts to gay couples who entered into marriages. 43 
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Straus v. Horton, 46 Cal. 4th 364 (2009) . 40 Perry v. Schwarzenegger, 591 F. 3d 1126 (9th Cir. 2009 ). See also: C.J. Rosky, Perry v. Schwarzenegger and the Future of Same-Sex Marriage Law, "Arizona Law Review" 2011 , vol. 53, p. 914 and next. 41 Perry v. Brown, Nos. 10-16696, 11-16577, 671 F.3d 1052 (9th Cir. 2012 Equality, "Stanford Law Review Online" 2012 , vol. 66, p. 93. 43 Windsor v. United States No. 12-2335 (2d Cir. 2012 .
At the same time, in November 2012 referendums in three states (Maryland, Maine and Washington) legalized marriages of same-sex couples marking the fi rst time in the US history that such decisions were made through the popular vote. Still, in over 30 states the bans on same-sex marriages were upheld by the citizens' decisions.
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Under such divided circumstances the United States Supreme Court decided to hear the combined cases -the New York case and the Californian case -to enter the complicated nationwide debate on legality of same-gender marriage. Th e Court ruled that the same-sex married couples do have the right to federal benefi ts and the law defi ning marriage as a union of man and woman violates this right. Th e Court did not however rule on the substance of the Californian case regarding Proposition 8 (on the grounds that the offi cial proponents of the Proposition lacked the standing for appeal), but by declining to decide, the Court eff ectively invalidated Proposition 8 and thus allowed same-sex marriage in California but in California only.
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Based on this case then, the United States Supreme Court did not provide for the nation-wide applicable rule on the same-sex marriage, so both the proponents and opponents were to fi nd other grounds.
Th e fi nal say of the United States Supreme Court on the same-gender marriage came on June 26, 2015, that is eight years aft er the famous Proposition 8 had been put to popular vote in California.
Several groups of same-sex couples sued the state institutions in Kentucky, Michigan, Ohio and Tennessee and challenged the constitutionality of theprovisions banning the marriage or refusing to recognize those, which were performed in states allowing them. Each of the suits used the argument of unconstitutionality of the laws with the Equal Protection Clause and Due Process Clause of the Fourteenth Amendment. Th e trial courts supported the plaintiff s' arguments and ruled in their favor, however the US Court of Appeals for the Sixth Circuit reversed and decided there was no violation of the Amendment. Since other appellate courts and district courts ruled in favor of same-sex marriage rights in that time, the problem of split interpretation occurred providing a clear path for the United States Supreme Court to provide fi nal answers. that Due Process Clause of the Fourteenth Amendment guarantees the right to marry as one of the fundamental liberties it protects and that it also applies to the same-sex couples in the same manner as it does to opposite-sex couples.
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Despite the dissents written by other justices, the decision was fi nal and became a landmark one in the civil rights fi eld. Th e laws prohibiting same-sex marriages in the states represented in the case were struck down due to the violation of the federal constitution and, as a consequence, so were similar laws in all other states throughout the country.
Th e long-fought battle came to an end, at least until the possible reverse decision of the United States Supreme Court itself, which may happen with the change in the bench and strengthening of the conservative wing among the justices.
Closing remarks
Th e issue of same-gender marriages was selected as the topic of research for the presented article but it was not the only socially sensitive fi eld touched upon in the citizens' vote in California.
Th e state is also known for the decisions taken through popular vote regarding legalization of marijuana. Already in 1996 through Proposition 215 marijuana for medical use was legalized in California as in the fi rst state in the United States. In 2010 the initiative providing for legalization of recreational marijuana was lost in the vote and it took Californians another 6 years before the "Control, Regulate and Tax Adult Use of Marijuana Act" was approved by means of Proposition 64 in 2016.
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It is interesting to note that during the same voting in 2016, Proposition 62 focusing on the capital punishment was submitted to popular vote. Th e punishment was originally reintroduced into the state law by Proposition 17 voted in 1972 to change the ruling of the California Supreme Court. Since then citizens rejected two initiatives to repeal the capital punishment -in 2012 and in 2016. Th e liberal state has shown a conservative face in this socially diffi cult issue. 49 California is called "the big western tail that wags the American dog when it comes to direct democracy" but at the same time the arguments have been recently heard that the state's political and fi nancial troubles can be caused by the same direct democracy. It seems however that the citizens of the Golden State do not pay much attention to such comments, as they prove to use the initiative and referendum in the same manner and with the same involvement as ever.
Th ere are a couple of conclusions worth unerlining based on the Californian popular vote use. Most importantly the turnout is high which proves that citizens are eager to participate in the law-making process. It seems also that sometimes it takes more than one attempt to fi nalize the idea and introducing the new law and the proponents of certain Propositions have learned their lessons well. In addition, the same-sex marriage case and some other examples prove that the popular vote is used as a way to overrule the state highest court's decisions and that society is aware of such a possibility. From the social perspective the results of the popular vote show that California is not that liberal when it comes to the sensitive, diffi cult issues and the battles fought to change the mind of the voters are long, complicated and challenging.
A short analysis of the most recent popular vote confi rms those conclusions. Th ere were a total of 16 statewide ballot propositions certifi ed for the vote together with the elections in 2018 (5 in June and 11 in November) again with high turnouts reaching over 70% in the November round. Among those, citizens' initiatives aimed for example to amend the statutes to allow ambulance providers to require workers to remain on call during breaks paid or to ban the sale of meat of animals from confi ned spaces below specifi c sizes (both with positive results). Th e citizens' initiative also provided for issuance of $1.5 billion in bonds for children's hospitals. Th e most controversial one -proposing to divide California into three separate states was removed from the ballot. 51 Th e initiative touching upon gender issues (Th e California Free Exercise of Gender Identity Initiative 2018) did not make it to the ballot 52 , but additionally proves that the citizens are eager to decide on socially controversial dilemmas and that the use of direct democracy devices continues to be strong as a guarantee of the power of the people in the state.
